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Summary 

Historically, terrorist watch list checks were not part of the firearms background 
check process implemented pursuant to the Brady Handgun Violence Prevention Act. 
Such watch lists were not checked, because being a known or suspected terrorist is 
not a disqualifying factor for firearm transfer/possession eligibility under current 
federal or state law. Nevertheless, if a person is a known or suspected terrorist, it 
suggests that there may be an underlying factor (e.g., illegal immigration or fugitive 
status) that could bar him from legal firearms possession. For a time, moreover, all 
Brady background check records for approved firearm transfers were destroyed 
almost immediately, precluding the opportunity to use the background check system 
to screen for known and suspected terrorists. 

Consequently, three issues emerged regarding Brady background checks 
following the 9/11 attacks. First, should approved firearm transfer records be 
maintained on a temporary basis to determine whether persons of interest in 
counterterrorism investigations had previously obtained firearms improperly? 
Second, should terrorist watch list checks be incorporated statutorily into the Brady 
background check process? Third, should persons watch-listed as known or 
suspected terrorists be prohibited statutorily from possessing firearms? 

In February 2004, the FBI reportedly modified its National Instant Criminal 
Background Check System (NICS) operating procedures to retain NICS records 
temporarily for approved transfers that result in terrorist watch list hits, and to pass 
that information on to FBI investigators on the Joint Terrorism Task Forces. In 
addition, Attorney General Alberto Gonzales has directed the DOJ Office of Legal 
Policy to form a working group to review federal gun laws — particularly in regard 
to Brady background checks — to determine whether additional authority should be 
sought to prevent firearms transfers to known and suspected terrorists. 

On March 19, 2007, Representative Carolyn McCarthy reintroduced a bill (H.R. 
1 167) that would make it unlawful for anyone to transfer a firearm to a person who 
was on the “No Fly” lists maintained by the Transportation Security Administration. 
Also, on April 26, Senator Frank Lautenberg introduced a bill (S. 1237) that would 
authorize the Attorney General to deny the transfer of firearms or the issuance of 
firearms and explosives licenses to known or suspected terrorists. The language of 
S. 1237 reportedly reflects a legislative proposal made by the Department of Justice. 
Similar proposals were introduced in the 109 th Congress. This report will be updated 
as needed. 
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Introduction 

On March 19, 2007, Representative Carolyn McCarthy reintroduced a bill (H.R. 
1 167) that would make it unlawful for anyone to transfer a firearm to a person who 
was on the “No Fly” lists maintained by the Transportation Security Administration. 
Also, on April 26, Senator Frank Lautenberg introduced a bill (S. 1237) that would 
authorize the Attorney General to deny the transfer of firearms or the issuance of 
firearms and explosives licenses to known or suspected terrorists. The language of 
S. 1237 reportedly reflects a legislative proposal made by the Department of Justice. 1 
Similar proposals were introduced in the 109 th Congress. 

Historically, terrorist watch list checks were not part of the firearms background 
check process implemented pursuant to the Brady Handgun Violence Prevention Act 
(hereafter, the Brady Act). 2 Such watch lists were not checked, because being a 
known or suspected terrorist is not a disqualifying factor for firearm 
transfer/possession eligibility under current federal or state law. Nevertheless, if a 
person is a known or suspected terrorist, it suggests that there may be an underlying 
factor (e.g., illegal immigration or fugitive status) that could bar him from legal 
firearms possession. For a time, moreover, Brady background check records for 
approved firearm transfers were destroyed almost immediately, precluding the 
opportunity to use the background check system to screen for known and suspected 
terrorists. 

Consequently, three issues emerged regarding Brady background checks 
following the 9/11 attacks. First, should approved firearm transfer records be 
maintained on a temporary basis to determine whether persons of interest in 
counterterrorism investigations had previously obtained firearms improperly? 
Second, should terrorist watch list checks be incorporated into the Brady background 
check process? Third, should persons watch-listed as known or suspected terrorists 
be prohibited statutorily from possessing firearms? 

Background 

On November 30, 1998, the permanent provisions of the Brady Act became 
effective, and the FBI implemented the National Instant Criminal Background Check 



1 Michael Luo, “U.S. Proposal Could Block Gun Buyers Tied to Terror,” New York Times, 
April 27, 2007, p. 18. 

2 P.L. 103-159, 107 Stat. 1536. 
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System (NICS). Through NICS, background checks are conducted on applicants for 
both handgun and long gun transfers between Federal Firearms Licensees (FFLs — 
licensed sellers of firearms) and the general public. While the FBI handles 
background checks entirely for some states, other states serve as full or partial points 
of contact (POCs) for background check purposes. In POC states, FFLs contact a 
state agency, and the state agency contacts the FBI for such checks. 3 

Under current law, there are nine classes of persons prohibited from possessing 
firearms: (1) persons convicted in any court of a crime punishable by imprisonment 
for a term exceeding one year; (2) fugitives from justice; (3) drug users or addicts; 

(4) persons adjudicated as “mental defectives” or committed to mental institutions; 

(5) unauthorized immigrants and most nonimmigrant visitors; (6) persons 
dishonorably discharged from the Armed Forces; (7) U.S . citizenship renunciates; (8) 
persons under court-order restraints related to harassing, stalking, or threatening an 
intimate partner or child of such intimate partner; and (9) persons convicted of 
misdemeanor domestic violence. 4 

As is the case today, NICS queries three databases to determine firearms 
transfer/possession eligibility. They include the National Crime Information Center 
(NCIC), the Interstate Identification Index (III), and the NICS index. The NICS 
index includes six categories of disqualifying records for persons who (1) have been 
dishonorably discharged from the U.S. Armed Forces, (2) have been adjudicated 
mental defectives or committed to mental institutions, (3) are known to be controlled 
substance abusers, (4) have renounced their U.S. citizenship to a State Department 
consular officer, (5) are know to be in an illegal immigration status, or (6) have been 
previously denied firearm transfers. The HI includes criminal history records for 
persons arrested and convicted of felonies and misdemeanors. The NCIC includes 
law enforcement “hot files” on information that is of immediate importance and 
applicability to law enforcement officials. Some of these “hot files” include 
information on (1) wanted persons (fugitives), (2) persons subject to domestic abuse 
restraining orders, (3) deported felons, (4) persons in the U.S. Secret Service 
protective file, and (5) foreign fugitives, among others. 

In addition, NCIC includes a “hot file” known as the Violent Gang and Terrorist 
Organization File (VGTOF). Prior to the 9/11 attacks, this file included limited 
information (about 10,000 records) on known or suspected terrorists and gang 
members, who were subjects of ongoing counterterrorism and criminal 
investigations. Initially, NICS did not flag VGTOF hits for NICS examiners, as such 
information was not considered legally required to determine firearms 



3 In 14 states, state agencies serve as full POCs and conduct background checks for both 
handgun and long gun transfers. In four states, state agencies serve as partial POCs for 
handgun permits, while in another four states, state agencies serve as partial POCs for 
handgun transfers only. In these eight partial POC states, checks for long gun transfers are 
conducted entirely through the FBI. In the 28 non-POC states, the District of Columbia, and 
four territories (Guam, Northern Mariana Islands, Puerto Rico, and the Virgin Islands), FFLs 
contact the FBI directly to conduct background checks through NICS for both handgun and 
long gun checks. 

18U.S.C. §922(g) and (n). 
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